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MEMORANDUM OPINION

The above-entitled case seens destined to stay in the courts
a while longer. It will probably show up again on the cal endar of
the Suprene Court of the United States unless the Court heads it
of f by granting the petition for certiorari filed by the State of
Hawai i on June 20, 2002, seeking a review of the Ninth Crcuit’s
decision in Vinson v. Thomas, 288 F. 3d 1145 (9'" Cr. 2002).
Vinson presents the same question presented in this case.

Patricia Garrett (“Garrett”) filed her original conplaint on
January 14, 1997, alleging that while enpl oyed by the University of
Al abama at Birm ngham Board of Trustees (“UAB’), she was
di scri m nated agai nst because of her breast cancer. She invoked
both the Anericans with Disabilities Act, 42 U S.C. 8§ 12102, et

seq. (“ADA’), and 8 504 of the Rehabilitation Act of 1973, 29



USC 8 794 (“Rehab Act”). UAB' s first line of defense was its
i nterposition of the El eventh Arendnment as an absol ute bar both to
the ADA claim and to the Rehab Act claim Garrett quickly and
correctly pointed out that when Congress enacted these
di scrimnation statutes it had in m nd the enforcenent of the Equa
Protection Clause of the Fourteenth Anendnent, a pernmitted way
under certain circunstances for overriding a State’'s El eventh
Amendnment inmunity. This court disagreed with Garrett, finding
that hers were not the circunstances for such a Congressional
overri de. Garrett v. Bd. of Trustees of the U. of Ala., 989 F.
Supp. 1409 (N.D. Ala. 1998). This court did not address Garrett’s
alternatively suggested way around t he El eventh Amendnent as to her
Rehab Act claim nanely, Congress’s redundant invocation of the
Spendi ng Cl ause of the Constitution, Art. | 88, d. 1. Garrett’s
present argunent for enforcing the Rehab Act agai nst a state agency
such as UAB in a federal court is premsed on two statutes. They
must be considered separately and severally. The first is:

No otherwi se qualified individual with a disability in

the United States, as defined in section 706(20)

[ Congress neant 8 705(20)] of this title shall, solely by

reason of her or his disability, be excluded from the

participation in, be denied the benefits of, or be

subjected to di scrim nati on under any program or activity

receiving Federal financial assistance .
29 U . S.C. 8 794(a). (enphasis supplied).

The second i s:

A State shall not be i nmune under the El event h Amendment
of the Constitution of the United States from suit in



Federal court for a violation of section 504 of the

Rehabilitation Act of 1973 [29 U.S.C. 8§ 794] . . . or the

provisions of any other federal statute prohibiting

disprinination by recipients of Federal financia
assi st ance.
42 U.S.C. § 2000d-7(a)(1).

Garrett’s original conplaint did not allege that any of the
conduct plaintiff conmplains of occurred “under any program or
activity receiving Federal financial assistance.” Perhaps Garrett
did not think she needed to allege the transparently obvious.
Nei ther did she allege that UAB had wai ved its El eventh Amendmnent
imunity with respect to her separate Rehab Act claimby Al abana’s
havi ng accepted any noney fromthe United States. Again, perhaps
Garrett thought it superfluous to allege the obvious.

Al t hough the Rehab Act provided Garrett an alternative to the
ADA for pursuing a disability clai magai nst her enpl oyer, when this
case was last before this court the entire focus was on her ADA
claim as to which Congress had relied exclusively on the Equa
Protection Clause for the express and unequivocal abrogation of
El eventh Anendnent protection for a State. Wthout this court’s
saying a word on the right of Congress to enploy the Spending
Cl ause as a Constitutional basis for authorizing a private action
agai nst a state agency in the Rehab Act, this court granted summary
judgnent in favor of UAB, dismissing all of Garrett’s clains,

including her Rehab Act claim Garrett, 989 F. Supp. 1409.

Earlier, the court had dism ssed with prejudice Garrett’s clai mfor



puni tive damages under the Rehab Act, and acconpanied its order of
dismssal with a finding of finality under Rule 54(b), F.R Gv.P.
Garrett did not appeal from that order. However, when summary
j udgment was granted against her on all of her remaining clains,
she did appeal to the Eleventh Circuit. She was, of course,
required to appeal fromall adverse dispositive rulings about which
she wi shed to conpl ai n.

Because in 1999 the El eventh Crcuit disagreed with this court
with respect to the right of Congress under the Equal Protection
Clause to abrogate Eleventh Amendnent imunity both as to ADA
clains and Rehab Act clains, the Eleventh Crcuit did not speak to
the viability of Garrett’s claim under the Rehab Act under an
all eged Spending Cause justification for circunventing the
El eventh Amendnent. Neither did the Eleventh Crcuit nmention the
absence of an allegation by Garrett in her conplaint that UAB had
received federal funds and by doing so had waived its Eleventh
Amendnent i nmuni ty. Garrett v. Univ. of Ala. at Birmingham Bd.
Trs., 193 F. 3d 1214 (11'M Cr. 1999).

During Garrett’s appeal to the Eleventh Grcuit, the United
States of Anmerica intervened on her behalf. After the Eleventh
Circuit ruled for Garrett, UAB petitioned for certiorari, and the
Suprenme Court took the case. After many amici curiae briefs were
filed, the Supreme Court in a 5-4 decision, disagreed with Garrett,

disagreed with the United States, disagreed with the Eleventh



Circuit, agreed with UAB, agreed with this court, and held that
Congress had no right under the Equal Protection Cl ause to w pe out
a State’s insulation from private actions brought under the ADA
The Suprene Court never nentioned, and apparently was not asked to
| ook at, the question of UAB s possible vulnerability because of
t he Congressional invocation of the Spending C ause in the Rehab
Act. Board of Trustees of the Univ. of Ala. v. Garrett, 531 U. S.
356, 121 S. C. 955 (2001).

Pursuant to the mandate it received fromthe Suprenme Court,
the Eleventh Grcuit affirmed this court, both as to Garrett’s ADA
claim and as to her Rehab Act claim But, wupon Garrett’s
application for rehearing, the Eleventh Grcuit reconsidered and
hel d that the El eventh Amendnent issue had not been procedurally
barred, and was an open question. It quoted UAB's brief on
application for rehearing as foll ows:

The district court’s order and opinion which opened the

way for the original appeal of this case did not address

the possibility that the plaintiffs’ Rehabilitation Act

clainms mght, or mght not, be the source of jurisdiction

via a waiver of state imunity. It sinply was not

anal yzed or discussed; frankly, none of the parties

presented nmuch in the way of argunent on the issue of

wai ver. In view of these circunstances, the best course

would be for this Court to remand in order to allow the

district court to analyze the issue and, if it deems
appropriate, to develop an evidentiary record.

(enphasi s supplied). Garrett v. Univ. of Ala. at Birmingham Bd. of

Trs., 276 F. 3d 1227, 1228 (11'" Cr. 2002).



Because of this strange concession by UAB, the Eleventh Grcuit

remanded the case to this court with the specific instruction “to
consider the argunent that defendants [at that tinme there were
consolidated cases involving two separate state agencies] have
voluntarily waived their El eventh Anendnent i mmunity under 8§ 504 of
the Rehabilitation Act by their receipt of federal financial
assi stance conditioned upon such a waiver, and to conduct such
further proceedi ngs as may be consistent with this decision.” 1I1d.,
1229.

After this court received the above-quoted nmandate from the
El eventh Circuit, Garrett and the United States were allowed to
expl ore what UAB could not deny, nanely, that UAB, and all other
State agencies in Alabama, have received federal financial
assi stance. Unremarkably, UAB filed a notion for sunmary judgnent.

In defense of UAB's notion for summary judgnment, Garrett not
only relies on waiver by virtue of UAB's and Al abama’s having
pocketed federal dollars, but she has tried to introduce an
alternative argunent for wai ver based on UAB s litigation conduct.
The court respectfully declines to consider Garrett’s latter
ar gument . It goes beyond what was contenplated by the Eleventh
Circuit, and the court is not tenpted at this late date to expand
the inquiry beyond the necessary.

There was actually no need for discovery, or to “devel op an

evidentiary record.” It would have been a futile and expensive



enterprise. It quickly becane obvious that the only remaining
issue is purely a question of |aw, because the only pertinent fact
i s undi sputed. That fact is that UAB, like every other major
institution of higher learning in the United States, has received
many federal dollars, both before and after the Rehab Act was
enacted. The degree to which the decision—nakers at UAB, or any
ot her State agency, actually deliberated over whether to continue
to accept federal dollars after the Rehab Act was enacted is
unknown. What the governing body of UAB, with or wi thout the help
of its |awers, would have done if they had carefully studied the
Rehab Act when it was signed by the President and cane off the
Governnment press, is highly speculative. The court guesses that
UAB could not have weaned itself from federal dollars, even if,
phil osophically, it had wanted to. As recently as |ast week, that
great private institution, Harvard University, decided to allow
mlitary recruiters back on canmpus when the only alternative was to
| ose over $300,000,000 in federal funding. Did Harvard act
“voluntarily,” or did it act “under duress?” (Qppression arises
when there is severe inequality in bargaining power. The result of
such an inbal ance is an absence of neani ngful choice, and no real
negotiation. Agreenents arrived at under such circunstances are
of ten unconsci onabl e. Does the law of contracts apply to the

United States?

This court will reluctantly assune arguendo t hat UAB know ngly



accepted federal dollars, fully understanding that by doing so it
was exposing itself to the possibility that it could be sued under
the Rehab Act. This is not a valid assunption if the rational e of
the Second Circuit in Garcia v. S.U.N.Y. Health Sciences Center
280 F. 3d 98 (2d Cir. 2001), is accepted. In Garcia, the Second
Circuit held:

Because 8§ 504 of the Rehabilitation Act and Title Il of
the ADA of fer essentially the sane protections for people
with disabilities, see Randolph v. Rodgers, 170 F. 3d
850, 858 (8" Cir. 1999), our conclusion that Title Il of
the ADA as a whol e exceeds Congress’s authority under 8§
5 of the Fourteenth Anendnment applies with equal forceto
8§ 504 of the Rehabilitation Act. However, unlike Title
Il of the ADA, 8 504 was enacted pursuant to Congress’s
authority under the Spending C ause of Article |I. See
US Const. art. I, 8 8, cl. 1.

When providing funds fromthe federal purse, Congress nay
require as a condition of accepting those funds that a
State agree to waive its sovereign immunity fromsuit in
federal court. See College Savings Bank, 527 U.S. at
686-87, 119 S.Ct. 2219; see also South Dakota v. Dole,
483 U.S. 203, 207, 107 S. . 2793, 97 L. Ed. 2d 171
(1987). Here, Garcia argues that 8 2000d-7 of Title 42
operates as such a condition. Section 2000d-7 provides
in pertinent part that,

[a] State shall not be inmune under the
El event h Arendnent of the Constitution of the
United States fromsuit in Federal Court for a
viol ati on of Section 504 of the Rehabilitation
Act of 1973.

Wile we agree wth Garcia that this provision
constitutes a clear expression of Congress’s intent to
condi tion acceptance of federal funds on a state’s wai ver
of its El eventh Anendnent i mmunity, that concl usion al one
is not sufficient for us to find that New York actually
wai ved its sovereign inmmunity in accepting federal funds
for SUNY. But see Jim C. v. United States, 235 F.3d
1079, 1082 (8'™™ Cir. 2000) (en banc). As the Suprene
Court instructed in College Savings Bank.

8



[t]here is a fundanental difference between a
State’s expressing unequivocally that it
wai ves its imunity and Congress’s expressing
unequi vocally its intention that if the State
takes certain action [e.g., accepting federal
funds] it shall be deened to have wai ved t hat
I munity.

College Savings Bank, 527 U.S. at 680-81, 119 S.
2219. As is the case wth the waiver of any
constitutional right, an effective waiver of sovereign
imunity requires an “intentional relinquishnment or
abandonnment of a known right or privilege.” 1Id at 682,
119 S. &. 2219 (quoting Johnson v. Zerbst, 304 U.S. 458,
464, 58 S. C. 1019, 82 L. Ed. 1461 (1938) (enphasis
added); See also College Savings Bank, 527 U. S. at 682,
119 S. C. 2219 (“State sovereign imunity, no |l ess than
the right to trial by jury in crimnal cases, is
constitutionally protected.”); see also McGinty v. New
York; 251 F. 3d 84, 95 (2d G r. 2001) (noting “stringent”
standard for finding wai ver of state sovereign inmunity).
And in assessing whether a state has made a know ng and
I ntentional waiver, the Suprenme Court has instructed that
“every reasonabl e presunption against waiver” is to be
i ndul ged, College Savings Bank, 527 U.S. at 682, 119 S
Ct. 2219 (internal quotation marks omtted).

Turning to the instant case, we are unable to concl ude
that New York in fact waived its sovereign immnity
agai nst suit under 8§ 504 when it accepted federal funds
for SUNY. At the tinme that New York accepted the

conditioned funds, Title Il of the ADA was reasonably
understood to abrogate New York’s sovereign immunity
under Congress’s Commrerce C ause authority. Indeed, the

ADA expressly provided that “[a] State shall not be
i mmune under the el eventh anendnent to the Constitution
of the United States from an action in [a] Federal or
State court of conpetent jurisdiction for a violation .
: .7 42 U.S.C. 8§ 12202. Since, as we have noted, the
proscriptions of Title Il and 8 504 are virtually
identical, a state accepting conditioned federal funds
could not have understood that in doing so it was
actual |y abandoning its sovereign imunity fromprivate
damages suits, College Savings Bank, 527 U.S. at 682, 119
S. . 2219, since by all reasonabl e appearances state
sovereign imunity had al ready been | ost, see Kilcullen,
205 F. 3d at 82.



Accordingly, Garcia's 8 504 danage cl ai magai nst New Yor k
fails because New York had not knowingly waived its
sovereign imMmunity fromsuit.

Id. at 113-15.
The United States, as intervenor, understandably di sagrees with the
Second GCircuit. This court finds Garcia well reasoned and

per suasi ve.
Anot her approach was taken by the Fifth Crcuit in

Reickenbacker v. Foster, 274 F. 3d 974 (5" Cir. 2001). The Fifth

Crcuit held:

Congress nay abrogate state sovereign imunity when it
“bot h unequi vocal ly i ntends to do so and ‘ act[s] pursuant
to a valid grant of constitutional authority.’” The ADA
and Rehabilitation Act indisputably contain unequivocal
statenents of intent to abrogate. It is now settled that
Congress may not act to abrogate state sovereign immunity
through any of its Article I enumerated powers, but may
abrogate state sovereign inmunity through a proper
exercise of its powers under 8 5 of the Fourteenth
Amendnment. As a result, States nmay only be sued under
the ADA and Rehabilitation Acts to the extent that those
st at ut es, I nasnmuch as t hey are di rected at
unconstitutional discrimnation by the States, are
appropriate exercises of the 8 5 power.

Id. at 977. (enphasis supplied).

Thus, according to the Fifth GCrcuit, Congress cannot use the
Spendi ng Cl ause to abrogate a State’s i mmunity, the Spendi ng C ause
being in Article 1. It is perhaps because of Reickenbacker
(al though that case is not nmentioned by UAB) that Garrett discl ai nms
any intent to argue “abrogation,” and only argues “waiver.” To
this court the distinction is without a difference. Garrett says

that while the Spending Cause may not entitle Congress to

10



“abrogate,” Congress can take away all federal funds unless a State
“wai ves” its imunity from suit. Because UAB is part of a
uni versity systemand shares t he trustees who govern the University
of Al abama at Tuscal oosa, a federal dollar arriving at Tuscal oosa
woul d be just as destructive of Eleventh Arendnent imunity as a
dollar received at Birmngham that is, if the Rehab Act
acconpl i shes what Garrett says it does. UAB s decision—nakers, if
they knew nothing else, knew that the Rehab Act purported to
abrogate El eventh Anmendnent inmmunity under the Equal Protection
Clause. The fact that the Eleventh G rcuit knew t he Congressi onal
i ntent under the Equal Protection Cl ause convinces this court that
UAB was on the sane page as the Second Circuit in Garcia and the
Fifth Grcuit in Reickenbacker. You cannot voluntarily waive
sonet hi ng you have unequi vocally been told you do not have.

On June 10, 2002, the very day that UAB submitted its brief in
support of its post-mandate notion for summary judgnent, the Ninth
Circuit decided Vinson, reaffirmng its earlier holding that
“states are subject to suit in federal court under section 504 of
the Rehabilitation Act funds.” 288 F. 3d 1145, 1151. Why the
Ninth CGircuit limted the reach of the Rehab Act to state agencies
that receive “Rehabilitation Act funds” is beyond this court’s
conprehension. Section 504 of the Rehab Act (42 U S.C. § 794),
purports to expose state agencies to suit by any and every person

Who i s “subjected to discrimination under any program or activity

11



receiving Federal financial assistance.” There is nothing in this
| anguage that limts the source or purpose of the *“federal
financi al assistance” that woul d open the federal courthouse door
toaplaintiff against a State. In any event, this court di sagrees
with the majority in Vinson. |Instead, this court agrees with the
di ssent of Judge O Scannlain, as well as with Judge O Scannlain’s
di ssent fromthe denial of hearing en banc in Douglas v. Cal. Dep’t
of Youth Auth., 285 F. 3d 1226 (9'" Gir. 2002). The court will not
quote or repeat to the point of plagiarismwhat Judge O Scannl ain
so well said in his dissents in Vinson and in Douglas. Suffice it
to say that he logically reached the conclusion that the Spending
Cl ause cannot operate as a device for circunventing a State's
El eventh Amendnent immunity at the whim of Congress. The
traditional presunption agai nst a wai ver, reinforced by the Suprene
Court’s opinion in Garrett, this very case, precludes a successful
Congressional override of the Eleventh Amendnment in disability
di scri m nati on cases.

On June 17, 2002, one week after Vinson was decided, the
Suprene Court decided Barnes v. Gorman, US| 122 S. Ct.
2097 (2002). If Judge O Scannl ai n had had Barnes to work with, he
m ght have been witing the majority opinion in Vinson. |n Barnes,
the Suprene Court dealt specifically with 8 504 of the Rehab Act,
al though not with the Eleventh Anmendnent. The Court was there

dealing with the efficacy of alitigant’s reliance on the reference

12



in the Rehab Act to the Spending Clause as a justification for
seeking punitive damages. Speaking for the Court, Justice Scalia
sai d:

Title VI invokes Congress’s power under the Spending
Clause, US Const., Art. I, 8 8 <cl. 1, to place
conditions on the grant of federal funds. See Davis v.
Monroe County Bd. of Ed., 526 U. S. 629, 640, 119 S. C.
1661, 143 L. Ed. 2d 839 (1999) (Title 1X). We have
repeatedly characterized this statute and other Spending
Clause legislation as “much in the nature of a contract
in return for federal funds, the [recipients] agree to
comply with federally imposed conditions.” Pennhurst
State School and Hospital v. Halderman, 451 U S. 1, 17,
101 S. . 1531, 67 L. Ed. 2d 694 (1981) (enphasis
added); see also Dpavis, supra, at 640, 119 S. C. 1661;
Gebser v. Lago Vista Independent School Dist., 524 U.S.
274, 286, 118 S. C. 1989, 141 L. Ed. 2d 277, (1998);
Guardians Assn. v. Civil Serv. Comm’n of New York City,
463 U.S. 582, 599, 103 S. . 3221, 77 L. Ed. 2d 866
(1983) (opinion of Wiite, J.); id., at 632-633, 103 S
Ct. 3221 (Marshall, J., dissenting); Lau v. Nichols, 414
U S 563, 568-569, 94 S. &. 786, 39 L. Ed. 2d 1,
(1974). Just as a valid contract requires offer and
acceptance of its terms, “[t]lhe legitimacy of Congress’
power to legislate under the spending power . . . rests
on whether the [recipient] voluntarily and knowingly
accepts the terms of the ‘contract.’ . . . Accordingly,
if Congress intends to impose a condition on the grant of
federal moneys, it must do so unambiguously.” Pennhurst,
supra, at 17, 101 S. . 1531.

*x * %

Some authorities say that reasonably implied contractual
terms are those that the parties would have agreed to if
they had adverted to the matters in question. See 2
Farnsworth, supra, § 7.16 at 335, and authorities cited.
More recent commentary suggests that reasonably implied
contractual terms are simply those that “compor[t] with
community standards of fairness,” Restatement (Second) of
Contracts § 204, Comment d.

*x * %

13



And for the same reason of unusual and disproportionate
exposure, it can hardly be said that community standards
of fairness support such an implication. In sum, it must
be concluded that Title VI funding recipients have not,
merely by accepting funds, implicitly consented to
liability for punitive damages.

(enphasi s supplied). Barnes, 122 S. C. 2097, 2100-02.

The court keeps in mnd that Garrett in her original conplaint sued
UAB under the Rehab Act for punitive damages. Barnes woul d have
elimnated Garrett’s punitive damages claimif this court had not
al ready done so. But, the rationale of Barnes goes farther than
sinply to protect a state agency from punitive damages. As a
matter of |law, the purported waiver terns set forth in 8 504 of the
Rehab Act do not “conport with conmunity standards of fairness,” to
use Justice Scalia’ s phrase. The concept of waiver in the Rehab
Act may be fair in the view of sonme, but in this court’s view, it
does not neet conmunity standards of fairness.

Lastly, the anbiguity in 8 504 stands in the way of a
successful waiver. Wether Congress could “unanbi guously” inpose
a waiver of Eleventh Anmendnment immunity as a condition to a
particular federal grant is a question that is not before the
court, because Congress in 8 504 did not limt the proscriptions of
the Rehab Act to State agencies; and it said nothing in the Rehab
Act to make it absolutely clear to State agencies that if they
continued to accept federal dollars, they would waive their

El eventh Anendnent immunity, and the immunity of every other of

14



their fellow State entities. It is theoretically possible that
some agency could find a way to get along without a single federa
dol l ar, but to succeed in using withdrawal as a club, the threat
must be fully conprehensible. The Rehab Act’s threat is hard to
get a handle on, particularly when the enphasis was al ways on the
Equal Protection justification. This may expl ain why nobody tried
to get a handle on it sooner in this case.
Conclusion

It is true, as the Eleventh Crcuit says, that the Suprene
Court in Garrett did not address the question of the Spending
Clause’s effect on the Rehab Act’s application to UAB. This court
t hi nks, however, that Garrett either inplicitly ruled on it or
obliquely predicted the outcone, and that any renaining doubt
evapor at ed when Barnes was deci ded. Barnes strongly suggests that
the Supreme Court will not allow Garrett to travel a secondary
route to get where she could not goin a frontal assault, even with
the United States of Anerica at her side. The United States may be
even nore interested in this case this tinme around than it was | ast
time, because it probably does not want to | ose t he Spendi ng C ause
as an instrunent of persuasion. |If the Suprenme Court finds that
Congress can do what it has tried to do in the Rehab Act as a back-
up nmeans of obtaining conpliance, the use of the Spending C ause

wi || expand exponentially.
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A separate order granting UAB's notion for sunmary judgnent
will be entered.

DONE this _4th day of Septenber, 2002.

/s/
WLLIAMM ACKER, JR
UNI TED STATES DI STRI CT JUDGE
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